land and seek religious freedom in America.", As a result, Black noted, the framers of the first amendment "knew the anguish, hardship and bitter strife that could come when zealous religious groups struggled with one another to obtain the Government's stamp of approval." 9 They added the first amendment to the Constitution in part to assure "that the people's religions [would] not be subjected to the pressures of government for change each time a new political administration is elected to office." 10 Thus, Black concluded, "the constitutional prohibition against laws respecting an establishment of religion must at least mean that in this country it is no part of the business of government to compose official prayers for any group of the American people to recite as a part of a religious program carried on by government." 11 Moreover, Black maintained that " [n] either the fact that the prayer may be denominationally neutral nor the fact that its observance on the part of students is voluntary can serve to free it from the limitations of the Establishment Clause. '12 On the coercion issue, Black suggested that "laws officially prescribing a particular form of religious worship [may in fact] involve coercion," for " [w] hen the power, prestige and financial support of government is placed behind a particular religious belief, the indirect coercive pressure upon religious minorities to conform to the prevailing officially approved religion is plain." 13 Ultimately, however, Black found it unnecessary to rule on coercion, for "[tihe Establishment Clause, unlike the Free Exercise Clause, does not depend upon any showing of direct governmental compulsion and is violated by the enactment of laws which establish an official religion whether those laws operate directly to coerce nonobserving individuals or not." 4 The establishment clause, Black explained, was premised upon two central assumptions: "that a union of government and religion tends to destroy government and to degrade religion," 15 and "that governmentally established religions and religious persecutions go hand in hand." 1 " Black concluded that, wholly apart from any coercion, " [t] he New York Laws officially prescribing the Regents' 8 Id. at 425. prayer" were "inconsistent" with these assumptions. 7 In answer to the argument that the Regents' prayer "does not amount to a total establishment of one particular religious sect to the exclusion of all others," and that "the Regents' official prayer is so brief and general [that] there can be no danger to religious freedom in its governmental establishment," Black called forth the words of the author of the first amendment, James Madison: "'[I]t is proper to take alarm at the first experiment on our liberties .... Who does not see that the same authority which can establish Christianity, in exclusion of all other Religions, may establish with the same ease any particular sect of Christians, in exclusion of all other [s] ? ', , One year after Engel, in School District of Abington Township v. Schempp, 19 the Court considered the constitutionality of a Pennsylvania law requiring all public schools to begin each day with a reading of "'[a]t least ten verses from the Holy Bible.' "2o Pursuant to this statute, the Abington Senior High School broadcast "opening exercises" through an intercommunications system while pupils attended their homerooms or advisory sections. These "exercises" included readings by selected students of the ten verses from the Bible. The school permitted the student reading the verses to select the passages and to read from any version he chose, although the school furnished copies of only the King James version. Following the readings, a student recited the Lord's Prayer, also over the intercommunications system. Students were asked to stand and join in repeating the prayer in unison. Students who wished not to participate could leave the classroom or simply remain silent. 2 ' Building upon Engel, the Court, in an eight-to-one decision, 22 held this practice unconstitutional. Justice Clark, speaking for the Court, recognized that " '[w] e are a religious people whose institutions presuppose a Supreme Being.'" 23 Indeed, Clark noted, our religious background "is evidenced today" in oaths of office and in the prayers with which legislative and judicial sessions tradition-ally begin. 4 Clark emphasized, however, that "religious freedom is ...
likewise ... strongly embedded in our public and private life." '25 Thus, Clark explained, if either the purpose or primary effect of a law "is the advancement or inhibition of religion then the enactment [violates the first amendment]. 2 6 Clark added that this "wholesome 'neutrality'" does not reflect any hostility to religion but, rather, is designed to prevent "a fusion of governmental and religious functions or a concert or dependency of one upon the other. Applying this "purpose or primary effect" standard to Schempp itself, Clark noted that the "exercises are prescribed as part of the curricular activities of students who are required by law to attend school" and that "such an opening exercise is a religious ceremony and was intended by the State to be So. '' 2s Clark thus concluded that the exercise violated "the command of the First Amendment that the Government maintain strict neutrality, neither aiding nor opposing religion. '29 The decisions in Engel and Schempp triggered heated debate. Not surprisingly, the reaction divided sharply along denominational lines: Catholics tended to condemn the decisions; Jews were generally supportive; Protestants were divided. 3 0 Since 1962, critics of the decisions have attempted to overturn them by constitutional amendment. More than fifty proposed constitutional amendments were introduced in Congress within three days of the Engel decision, and following Schempp, by the close of the Eighty-eighth Congress, more than one hundred fifty amendments had been introduced. 31 Proposed constitutional amendments seeking to overturn these decisions have been introduced in Congress in every year since 1962. The Senate has voted twice on such proposals, the House once. In each instance the measure was defeated. 2 On May 17, 1982, President Ronald Reagan proposed a constitutional amendment to "remove the bar to school prayer estab- This amendment should not be enacted.
I. Engel AND Schemmp EMBODY A REASONABLE INTERPRETATION OF THE FIRST AMENDMENT
Engel and Schempp are founded upon a perfectly sensible understanding of the establishment clause. They are in accord with the Court's precedents 3 5 and are consistent with the language, purposes, and history of the first amendment.
The practice of government sponsored prayer in the public schools implicates the most fundamental values underlying the first amendment. Unlike other establishment clause questions, the school prayer issue does not involve the mere neutral provision of wholly secular government services, such as fire and police protection, to both religious and secular institutions. 3 6 Nor does it involve the mere neutral and essentially passive acquiescence of government in the conduct of both religious and secular activities on government property, such as the distribution of leaflets on public streets.
Rather, government sponsored prayer in the public schools involves direct and active government involvement in the encouragement and structuring of perhaps the most basic form of religious activity-prayer itself. For government to compose, select, or promote prayers to be recited by children in a setting dedi- At the outset, it should be emphasized that the proposed constitutional amendment cannot be defended on this basis, for as its proponents concede, "[t]he proposed amendment ... does not ... limit prayer in public schools .. . to 'nondenominational prayer. '-40 In any event, this understanding of the clause seems inconsistent with the central premise of religious toleration upon which the first amendment is founded, for under this view the establishment clause would not protect the members of such faiths as "Buddhism, Taoism, Ethical Culture, Secular Humanism and others. '41 A more inclusive and more reasonable interpretation, long embraced by the Court, holds not only that the establishment clause forbids "governmental preference of one religion over another," but also that it takes "'every form of propagation of religion out of the realm of things which could directly or indirectly be made public business. ' ,,41 Moreover, even if the less inclusive interpretation were supportable, the very concept of a "nondenominational prayer" is selfcontradictory. There are well over fifty different theistic sects in the United States," each of which has its own tenets regarding the appropriate nature and manner of prayer. Any effort to compose a truly nondenominational prayer must thus produce, at best, a sterile litany virtually devoid of true religious meaning. Indeed, even the Regents' prayer in Engel embodies numerous sectarian presumptions-that it is appropriate to pray orally, in unison with others, and in public; that it is appropriate to invoke divine blessing for one's parents; that the appropriate subject of prayer is a unitary, immanent, and metaphysical "God" who is "almighty"; that the appropriate relationship of human beings to "God" is one of supplication and dependence; and that it is appropriate to "beg. ' 45 Finally, even if one could compose a meaningful nondenominational prayer, there is the very real and widely recognized danger that the "official promotion of common-denominator religious practices" could contribute to the development of an "official folk religion" and thus undermine the "vitality. .. of the historic faiths. ' " ' " This is, of course, one of the evils that the first amendment was designed to prevent, for as the Court observed in Engel, one of the assumptions underlying the establishment clause is "that a union of government and religion tends . . . to degrade religion.
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A second objection that is occasionally lodged against Engel and Schempp turns on the notion that the school prayer issue involves a conflict between the establishment clause and the free exercise clause and that the Court did not give sufficient weight to the free exercise interests of those students and parents who desire government sponsored prayer in the public schools. 48 This argument was first elaborated by Justice Stewart in his dissenting opinion in Schempp. He argued that "a compulsory state educational system so structures a child's life" that "parents who want their children exposed to religious influences" might not be able ade-quately to "fulfill that wish off school property and outside school time. ' This argument proves too much, for it would logically authorize not only school prayer, but "state sponsorship of the full panoply of denominational instruction available in private schools." 3 Why, after all, should the line be drawn at one highly ritualistic prayer? Moreover, Justice Stewart's reliance on Murdock is fundamentally misplaced, for there is a critical difference for first amendment purposes between the proposition, established in Murdock, that government may not unreasonably tax religious activity, and the proposition, put forth by Justice Stewart, that government may affirmatively promote such activity.
5 4 Finally, it should be emphasized that the school prayer issue does not pose a "true" conflict between the establishment clause and the free exercise clause, for as even Justice Stewart appeared to concede, the refusal of government to sponsor prayer in the public schools would not itself violate the free exercise clause. 5 This is not to say that Justice Stewart's theory is wholly without foundation. To the contrary, as the Court noted in Schempp, there may indeed be circumstances in which a practice that would otherwise violate the establishment clause would be upheld because of the nature and strength of competing "free exercise" interests. The Court suggested, for example, that the government's employment of chaplains to serve members of the armed forces might not be unconstitutional, for in such circumstances "the Government regulates the temporal and geographic environment of individuals to a point that, unless it permits voluntary religious ser-"' Schempp, 374 U.S., at 313 (Stewart, J., dissenting). in the public schools. Given the many alternatives available, the prohibition of government sponsored prayer in the public schools hardly seems a significant obstacle to the ability of students to practice their faiths.
7
The third argument that is occasionally advanced in opposition to Engel and Schempp is that "the history of the Establishment Clause . . . [does] not support the Supreme Court's conclusion that public prayer in schools is unconstitutional." 5 8 In his opinion for the Court in Engel, Justice Black suggested that the result was virtually dictated by the intent of the framers. In fact, it seems fair to say that Black's use of history was somewhat "overdrawn," 59 for a careful review of the record indicates more ambiguity than Black acknowledges. This is not to say, however, that the claim that Engel and Schempp are contrary to the intent of the framers is any less "overdrawn." As is often the case, the appeal to the intent of the framers yields mixed and conflicting conclusions. The point, of course, is not that history is no guide. It is, rather, that resort to the intent of the framers is a slippery business that must be approached with caution." 0 There are essentially three facets to the historical attack on the Court's decisions. At the most specific level, it is argued that "the framers of the first amendment did not intend to forbid pub-56 Id. at 226 n.10.
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See infra notes 122-46 and accompanying text for a discussion of alternatives that may be available even during school hours or on school grounds. There is, finally, another aspect of Stewart's argument that merits note. Stewart argued in Schempp that a refusal to permit religious exercises in the schools may be seen, "not as the regulation of state neutrality, but rather as the establishment of a religion of secularism." 374 U.S. at 313 (Stewart, J., dissenting). But this, too, proves too much. As the Court observed in Schempp, although "the State may not establish a 'religion of secularism' in the sense of affirmatively opposing or showing hostility to religion," id. at 225, a ban on government sponsored prayer in the public schools hardly violates that precept, id.; Kauper, supra note 46, at 1054-55. And although the "secularism" of the public schools may be a cause for concern, there are numerous remedies available that are much less intrusive on establishment clause values than lic prayer." 1 To support this contention, the critics of Engel and Schempp point out, for example, that the First Congress, which drafted the first amendment, "retained a chaplain to offer public prayers" and, "the day after proposing the First Amendment, called on President Washington to proclaim 'a day of public thanksgiving and prayer.' ",62
Although the framers of the first amendment did not intend to forbid such public prayer, that is not the issue. For as the Court made clear in both Engel and Schempp, those decisions turned on the very special characteristics of school prayer. In Engel, for example, Justice Black explained that "nothing in the decision reached here . . . is inconsistent with . . . [the] many manifestations in our public life of belief in God. . . . [Most] patriotic or ceremonial occasions bear no true resemblance to the unquestioned religious exercise that the State of New York has sponsored in this instance." 6 3 Similarly, in Schempp, Justice Clark expressly distinguished the clearly "religious" exercises that were "prescribed as part of the curricular activities of students who are required by law to attend school" 4 from such matters as the inclusion in oaths of office of the final supplication "[so] help me God" and the traditional commencement of legislative and judicial sessions with an opening prayer. 5 Thus, that "the framers did not intend to forbid public prayer" 6 generally tells us very little about their intent with respect to the very special problem of government sponsored prayer in the public schools, where the environment is dedicated to the inculcation of values and "where immature and impressionable children are [especially] susceptible to a pressure to conform and to participate in the expression of religious beliefs." ' And, of course, the framers themselves gave no distinct consideration to the particular question of devotional exercises in public schools, for education as the framers knew it was confined almost exclusively to private schools."' Finally, even if the framers had expressed an intent on this question, it is not at all clear that it is sensible for *' President's Message, supra note 33, at 665. [50:823 their intent to control our present understanding of the clause. The religious composition of our society and the general structure of American education have changed fundamentally since the enactment of the first amendment. We may well be truer to the intent of the framers if we look not to their specific intent based on their immediate circumstances but to whether, in the light of changed circumstances, a challenged practice tends to promote the type of interdependence of religion and state that the first amendment was designed to prevent. The second facet of the historical attack focuses on the Court's interpretation of the establishment clause at a more general level. In attempting to come to grips with the ambiguities of the clause, the Court often has sought guidance in the writings of Thomas Jefferson and of James Madison, the original author of the first amendment. 8 9 Indeed, to "anyone conversant . . . with Madison's Memorial of 1785" and with the Court's reliance on Madison's views, the decision in Engel "ought scarcely to have been surprising. 7 0 Critics of the Court's decisions maintain, however, that the Court has paid too much attention to the views of Jefferson and Madison and not enough attention to the views of others who contributed to the framing of the first amendment. These critics argue that a consideration of the other views would lead to an understanding of the clause considerably narrower than that embraced by the Court. The Reagan Administration argues, for example, that a consideration of these other views would demonstrate that "the concern the Congress wished to address by the amendment was the fear that the federal government might establish a national church, use its influence to prefer certain sects over others, or require or compel persons to worship in a manner contrary to their conscience," and that "in addressing that concern, Congress did not want to act in a manner that would be harmful to religion generally or would defer to the small minority who held no religion. ' 1 This interpretation is not wholly implausible, but neither is the Court's. To the contrary, on any fair reading of the record there is "sufficient historical evidence to justify" the Court's interpretation. 7 2 At best, then, the contrary interpretation warrants the traditional Scotch verdict: not proven.
The final facet of the historical attack turns not on the intent of the framers, but on the observation that "there has been a long tradition of including some form of prayer in the public schools ever since their inception. '73 Although the existence of such a "tradition" may be relevant to constitutional interpretation, it is hardly dispositive. Otherwise, such landmark decisions as Brown v. and only twenty-two states had actually sanctioned it by statute or judicial decision. 7 A 1962 survey revealed that less than half the school systems in the United States conducted Bible readings and orily about one third of the systems required prayers at the beginning of the school day. 8 The central holding of both Engel and Schempp is that government sponsored prayer in the public schools violates the establishment clause because its purpose and primary effect is to aid religion.
7 9 This conclusion is founded upon a reasonable understanding of the first amendment. 80 To the contrary, they remain important and vital components of the Court's contemporary interpretation of the first amendment. 8 1 Thus, those who support the proposed constitutional amendment must forthrightly recognize that they seek to overturn not just two decisions of the Supreme Court, but an established precept of our first amendment jurisprudence.
II. THE PROPOSED AMENDMENT IS UNSOUND AS A MATTER OF
POLICY
Even if Engel and Schempp were "wrongly" decided, the proposed constitutional amendment still should not be enacted. However well-meaning the amendment's proponents may be, the policies underlying the amendment are fundamentally unsound. This is so not only for the reasons elaborated in Engel and Schempp, but for at least two additional reasons as well.
First, there is the problem of coercion. Almost everyone would agree that government should not compel an individual to recite a prayer or affirm a belief that is contrary to his religious faith. Such a practice could not be squared with the establishment clause, the free exercise clause, or with our traditions as a free society. The framers of the proposed amendment recognize this, for the proposed amendment provides not only that "[n]othing in this Constitution shall be construed to prohibit individual or group prayer in public schools or other public institutions," but also that "[n]o person shall be required . . . to participate in prayer." ' Although recognizing the right of the individual not to be coerced "to participate in prayer," the proponents of the proposed amendment explicity reject "the 'implied coercion' theory of [Engel] interfere with or deny the rights of others who do wish to participate. '8 4 There are at least two difficulties with this seemingly straightforward analysis. First, as the Court recognized in Engel and Schempp, there are important societal, institutional, and constitutional interests at stake here. These interests go beyond those of the children immediately affected; wholly apart from any coercion, the government has no business promoting religion in the public schools. 8 5 Second, and more to the point, the "reasonable accommodation" of the amendment's proponents is too facile-it is premised upon a naive and simplistic conception of "voluntary" participation.
As the Court noted in Engel, "[w]hen the power, prestige and financial support of government is placed behind a particular religious belief, the indirect coercive pressure upon religious minorities to conform to the prevailing officially approved religion is plain." 88 The problem is especially acute, of course, when the member of the religious minority is a child and the "indirect coercive pressure" is brought to bear in a school environment. Social psychologists and sociologists have long observed that children place special importance on how they are regarded by their classmates. The urge to conform to their classmates' attitudes can often induce children to go along with the majority and do or say things that they are convinced are wrong, or that they would not otherwise do or say. 8 7 School prayer poses an especially "cruel dilemma," 88s for as a number of state courts have long recognized, "[t]he exclusion of a pupil from [religious] exercises in which the rest of the school joins, separates him from his fellows, puts him in a class by himself, deprives him of his equality with the other pupils, subjects him to a religious stigma and places him at a disadvantage in the school." 8 " Thus, as Justice Frankfurter has explained: "That a child is offered an alternative [to participation] may reduce the constraint; it does not eliminate the operation of influence by the school in matters sacred to conscience and outside " Id. at 34. (1890) (a pupil excused from religious exercises "loses caste with his fellows, and is liable to be regarded with aversion and subjected to reproach and insult").
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[50:823 the school's domain. The law of imitation operates, and non-conformity is not an outstanding characteristic of children. The result is an obvious pressure upon children to [conform] ."" s Ultimately, of course, the question turns on what we mean by "coercion." The question is not one of semantics. The answer will not be found in a dictionary. It will be found in the definition not of a word, but of a relationship-the relationship of citizen to state in our society. How much pressure is "too much"? The answer depends not only on the amount of pressure, but on other factors as well: Who is the individual? What is he being "pressured" to do? What competing interests are furthered by the government action that generates the "pressure" to conform?
In the school prayer context, the individual is a child. Moreover, the pressure is not to do homework or to be on time for class, but to recite a prayer that may contradict the child's religious faith. He is pressured, in other words, to do an act that runs counter to our most cherished traditions of individual dignity and religious freedom. Further, the pressure to conform in this context, however indirect or unintended, is substantial indeed. The proponents of the amendment argue, however, that the pressure is justified by the government's interest in enabling those who wish to pray in the public schools to do so." 1 I cannot agree. Although recognition of a "dissenter's veto" is always troubling, our historic commitment to religious freedom is founded on protecting the rights of dissenters. Moreover, the government interest said to support the proposed amendment seems attenuated at best. Given the many alternatives available to those who wish to pray, 92 the inability to participate in government sponsored prayer in the public schools hardly seems a significant obstacle to the practice of their faiths. The proposed amendment is thus not a "reasonable accommodation."
Before leaving the coercion issue, there are two subsidiary points I should like to address, if briefly. First, it is sometimes said that the plight of the nonconforming student should not be given concurring). The result of this pressure to conform is illustrated in Schempp, where the children's father permitted them to participate in religious activities that were contrary to their religious beliefs because he did not want his children to be labeled as "'odd balls'" or atheists and to "'have to stand in the hall outside their "homeroom" ' " as if they were being punished "'for bad conduct.'" 374 U.S. at 208 & n.3 (quoting the district court's summary of the father's testimony, 201 F. Supp. 815, 818 (1962) much weight because "these pressures to conform are part of the normal social pattern [,] and part of the price of being a religious nonconformist is the social stigma which all nonconformists have to bear." 9 3 Indeed, the experience of being "set apart" in this manner arguably may be "educational" and perhaps even "desirable."" 4
This view is misguided. Religious and other minorities have enough trouble without government adding to their burdens. Government should not actively increase the price one pays for being a religious nonconformist. 5 Second, it is occasionally suggested 6 that to ban school prayer to protect the rights of dissenters would be inconsistent with West Virginia State Board of Education v. Barnette, 9 7 in which the Court, without holding that the use of the pledge of allegiance was prohibited entirely, held that a state could not constitutionally compel objecting school children to recite the pledge. 9 The situations, however, are quite different. In Barnette, the government used its schools to foster allegiance to the state. This is a legitimate and well-acknowledged function of government, "provided that [the state] does not infringe the individual's right of intellectual [or religious] nonconformity." 9 9 School prayer, however, involves a government effort to foster religion, an end forbidden to it by the first amendment. There is thus no legitimate government interest sufficient to offset the competing interest of dissenters in being free of pressures to conform. 0 0
My second objection to the policy underlying the proposed amendment arises out of the fact that, if enacted, the amendment would authorize not only so-called "nondenominational" prayer, but expressly sectarian prayer as well. Recognizing the almost insurmountable problems inherent in the formulation and implementation of "nondenominational" prayer and the likelihood that "[a] limitation to 'nondenominational prayer' might well be construed. . . to rule out virtually any prayer except one practically devoid of religious content," the framers of the proposed amendment specifically drafted it so as not to "limit prayer in public 98 schools . . . to 'nondenominational prayer. '"101 As the Court has observed, "political division along religious lines was one of the principal evils against which the First Amendment was intended to protect." 102 In Engel, for example, Justice Black traced the tumultuous history of The Book of Common Prayer, which was created under government direction in England in the sixteenth century and which "set out in minute detail the accepted form and content of prayer and other religious ceremonies to be used in the established, tax-supported Church of England." 1 0 3 As Justice Black explained, the controversies over the book "repeatedly threatened to disrupt the peace" as competing groups struggled "to impress their particular views upon the Government and obtain amendments of the Book more suitable to their respective notions of how religious services should be conducted. ' 104 Other groups, "lacking the necessary political power to influence the Government," decided "to leave England" and to "seek freedom in America."" 5 The framers of the first amendment thus "knew the anguish, hardship and bitter strife that could come when zealous religious groups struggled with one another to obtain the Government's stamp of approval," and as Black noted the "First Amendment was added to the Constitution" with this evil in mind. ' 0 The lesson of history is that "competition among religious sects for political and religious supremacy has occasioned considerable civil strife"; part of what is at stake in establishment clause cases, then, is the prevention of" 'that kind and degree of government involvement in religious life that . . . is apt to lead to strife and . . . strain a political system to the breaking point.' ,,107
By authorizing government sponsored sectarian prayer in the public schools, the proposed amendment is likely to produce precisely the conflict and "division along religious lines" the first amendment was designed to prevent. Indeed, the religious strife generated in this context is likely to be especially severe, for here we deal not with mere incidental religious differences over essentially secular issues, 0 8 nor even with religious differences over secular issues that might differentially affect different religious groups, 0 9 but with religious differences over what are in the most fundamental sense purely religious issues. Endless and no doubt occasionally bitter disputes would arise over the use of the Old or the New Testament, the version of the New Testament, the choice of texts, the unitarian or trinitarian form of address, and so on. Moreover, the stakes in such disputes are high. The "winners" receive the imprimatur of government for their faith. The "losers" must face the prospect that their children will encounter the "cruel dilemma" of either reciting a prayer that is contrary to their beliefs, conspicuously remaining silent, or leaving the room while their classmates engage in prayer. Like The Book of Common Prayer, the practice authorized by the proposed amendment would intensify religious division as competing groups struggle "to impress their particular views upon the Government and obtain [prayers] more suitable to their respective notions of how religious services should be conducted."" 0 Whether or not such a practice is unconstitutional, it is surely unwise. There is, moreover, another aspect to this issue. The Court has consistently "adhered to the principle, clearly manifested in the history and logic of the Establishment Clause, that no State can 'pass laws which Aid one religion' or that 'prefer one religion over another.' """ This is, indeed, the "clearest command" of the first amendment." 2 Even Justice Stewart, the lone dissenter in Engel and Schempp, agreed that the constitutionality of the challenged practices "would be extremely doubtful" if the government designated "a particular religious book" or a "denominational prayer."' ' s And even so staunch an opponent of Engel and Schempp as Professor Charles Rice agrees that the establishment clause "command[s] impartiality on the part of government as among the various sects of theistic religions." 1 1
The proposed constitutional amendment, by authorizing government sponsored sectarian prayer, directly contravenes this previously unquestioned principle of interfaith neutrality. Let us suppose that the proposed amendment is enacted and that a school board thereafter authorizes the use of a prayer referring specifically to Jesus as "Our Lord." A Jewish student protests, but the school authorities tell him that if he does not wish to participate he may "sit quietly, occupy [himself] with other matters, or leave the room."1 5 The student and his parents file suit, claiming that the prayer violates the "clearest command" of the establishment clause-that government may not "aid one religion" or "prefer one religion over another." What is the court to do?
There are at least three alternatives. First, the court might construe the amendment as authorizing only "nondenominational" prayer. As already indicated, however, even an amendment so limited would pose substantial problems' and would involve the courts in the awkward task of determining when a prayer is "nondenominational." In any event, such a construction would fly in the face of the intent of the framers, who specifically intend not to "limit prayer in public schools ... to 'nondenominational prayer.' M17 Second, the court might hold that although the school board may authorize sectarian prayer, it must do so in conformity with the neutrality principle. What, though, does this mean? Must the board follow an "equal time" policy? How is "equal" to be defined? In terms of the religious composition of the community? If the community is five percent Jewish, do Jews get to write the prayer one day out of twenty? What if the Methodists disagree with the Episcopalians who disagree with the Catholics? Should the court insist on a policy of "separate but equal"? The plain fact is that the notion of sectarian prayer is irreconcilable with the principle of neutrality.
Finally, the court might treat the issue as one to be left en-"I Schempp, 374 U.S. at 315 (Stewart, J., dissenting). tirely to the discretion of the local school board. This appears to conform to the intent of the amendment's proponents, who state that the proposed amendment "does not limit the types of prayer that are constitutionally permissible and is not intended to afford a basis for [ judicial intervention] to determine whether or not particular prayers are appropriate for individuals or groups to recite."" 1 " This view, if accepted, would render the neutrality principle nugatory and would leave the members of minority faiths at the mercy of the majority. Such a result is incompatible with this nation's longstanding commitment to religious toleration. It should not be enacted into the Constitution.
III. THE AMENDMENT IS UNNECESSARY
Even if Engel and Schempp were "wrongly" decided, and even if the policies underlying the proposed constitutional amendment were sound, the proposed amendment still should not be enacted. The Constitution of the United States should not be altered merely to "correct" an "erroneous" or "unpopular" decision of the Supreme Court. Such a practice, once established as precedent, may prove too easy to follow and may lead, ultimately, to political and constitutional instability. 1 1 9 The Constitution should be amended only with respect to "fundamental matters of constitutional concern" and only when "the necessity and desirability of the amendment . . . [are] clearly demonstrated.
1 20 This is especially true with respect to the Bill of Rights, which has never been amended and has served quite well for almost two hundred years. The proposed amendment does not deal with a fundamental matter of constitutional concern. Although the role of religion in our society is of profound importance, the amendment itself deals with only a marginal issue. It does not attempt to define the relationship of government and religion in any principled manner, but tries to resolve a narrow, quite specific dispute. 121 Moreover, the necessity and desirability of the amendment have not been demonstrated. Why should the Constitution be amended to authorize government sponsored prayer in the public schools? What values or interests are threatened by the current state of affairs? Presumably, there is a sense among those who support the amendment that our schools should do more to promote the moral education of the young, that public education should strive to instill a sense of morality and reverence in students, and that if the public schools exclude religion they will contribute to the philosophy of secularism. These are legitimate concerns, but I do not think they are addressed by the proposed amendment.
The brief recitation of a prayer in unison in the classroom is hardly likely to contribute significantly to the moral education of the young. It is at best a deceptively easy way to avoid the problem of moral education in the public schools. Nor is the practice of government sponsored prayer a particularly effective means to neutralize the potentially secularistic tendencies of public education. The value of such prayer is more symbolic than real. Students are apt to regard it as an irrelevant ritual to be dispensed with before beginning the serious business of the day.
Moreover, the decisions in Engel and Schempp exclude neither religion nor prayer from the public schools, but only officially sanctioned religious activity. They prohibit not religion, but government's affirmative promotion of prayer and its direct and active involvement in religious expression. Nothing in any decision of the Supreme Court forbids a student to engage in private, nondisruptive prayer. As both the Supreme Court and the lower federal and state courts have recognized, Engel and Schempp leave ample room for religion in the school environment.
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"I See id. 122 The Reagan Administration has significantly overstated the likely impact of the proposed amendment. For example, in describing court rulings regarding school prayer, the Administration points to a case in which "a school principal's order forbidding kindergarten students from saying grace before meals on their own initiative was upheld," Administration Statement, supra note 40, at 16, implying that the proposed amendment would preclude such a decision. Nothing could be farther from the truth. The issue in Stein v. Oshinsky, 348 F.2d 999 (2d Cir.), cert. denied, 382 U.S. 957 (1965), was not whether the school's decision to allow a prayer violated the establishment clause; rather, the court held that the school's decision to exclude the prayer did not violate the free exercise clause. The latter issue is not affected in any way by the proposed amendment. Indeed, the Administration's apparent criticism of Stein is especially ironic, for the Administration professes that a central purpose of the amendment is "to allow ... diversity of state and local approaches" and to accord deference to the decisions of "state and local authorities." Administration Statement, supra note 40, at 29-30. That, of course, is precisely what Stein did. The Administration's criti-It is generally accepted, for example, that a public school may set aside a minute at the beginning of the school day for "silent meditation or prayer" without running afoul of the establishment clause. 123 In Gaines v. Anderson, 124 for example, a federal district court expressly upheld such a practice. As the court explained, this practice "may serve legitimate secular purposes in aid of the educative function," for a "quiet moment at the beginning of the day would tend to "'still the tumult of the playground and start a day of study."' "125 Moreover, such a practice "permits meditation or prayer without mandating the one or the other.' 1 26 The effect is thus "to accommodate students who desire to use the minute of silence for prayer or religious meditation, and also other students who prefer to reflect upon secular matters. '127 Unlike the schemes in Engel and Schempp, a moment of silence does "not operate to confront any student with the cruel dilemma of either participating in a repugnant religious exercise or requesting to be excused," for if "a student's beliefs preclude prayer in the setting of a minute of silence in a schoolroom, he may turn his mind silently toward a secular topic, or simply remain silent, without. . . facing the scorn or reproach of his classmates. '128 This practice, which has been authorized in at least twentyone states, 2 9 embodies a more "reasonable accommodation." Given the availability of this alternative, it is difficult to understand the clamor for a constitutional amendment authorizing government sponsored school prayer. No legitimate government interests are furthered by the schemes invalidated in Engel and Schempp that are not also furthered by setting aside a moment for silent meditation or prayer. Perhaps the proponents of the amendment are concerned that this practice denies government the power to dictate the terms of the prayer, prevents government from making sure students actually pray, or reduces the pressure to conform. But these concerns are hardly of sufficient weight to merit amendment of the Constitution of the United States. Indeed, they are antithetical to the concept of freedom of religion.
The activities of extracurricular student organizations with a religious orientation present a second example of accommodating religion in public schools. Although courts have tended to interpret Engel and Schempp as prohibiting most forms of student-initiated prayer when the prayer takes place on school property during school hours as a regular and organized part of the school program, 3 0 there is at least one form of organized student-initiated prayer that may well be consistent with the first amendment.
In its recent decision in Widmar v. Vincent,' the Supreme Court held that "a state university, which makes its facilities generally available for the activities of registered student groups," cannot constitutionally "close its facilities to a registered student gi"oup desiring to use the facilities for religious worship and religious discussion.' 13 2 In 1977, the University of Missouri at Kansas City, which officially recognizes over one hundred student groups and routinely provides university facilities for the meetings of such groups, refused to permit an organization of evangelical Christian students to meet in university buildings because of a regulation prohibiting the use of university facilities "'for purposes of religious worship or religious teaching.' """ In an eight-to-one deci- ISO See, e.g In an effort to justify its exclusionary policy, the university maintained that to permit religious meetings in its facilities would violate the establishment clause. Justice Powell, speaking for the Court, rejected the argument that an "equal access" policy would be incompatible with the first amendment. An "open-forum policy," Powell maintained, would have the secular purpose of enabling students to exchange ideas. 13 5 Moreover, Powell noted, an "open-forum" policy would involve less government "entanglement with religion" than the exclusionary policy, for it would avoid the need for the university "to determine which words and activities fall within 'religious worship and religious teaching.' ,36 Finally, Powell held, "the primary effect" of an "open-forum" policy would not be to advance religion. Although conceding that religious groups might benefit from access to university facilities, Powell explained that "a religious organization's enjoyment of merely 'incidental' benefits does not violate the prohibition against the 'primary advancement' of religion." 1 37 Here, Powell concluded, the benefit was only "incidental," for "an open forum in a public university does not confer any imprimatur of State approval on religious sects or practices," and "the forum is available to a broad class of non-religious as well as religious speakers," thus indicating that the primary effect is "secular." 138 The potential impact of Widmar on the permissible role of student-initiated religious organizations in primary and secondary public schools remains uncertain. 1 39 On the one hand, the Court may extend Widmar with full force, thus according student-initiated religious organizations a right to use school facilities on an 13 Id. at 277. The Court explained that, "[t]hrough its policy of accommodating their meetings, the University has created a forum generally open for use by student groups," id. at 267; "to justify discriminatory exclusion from a public forum based on the religious content of a group's intended speech, the University must ... show that its regulation is necessary to serve a compelling state interest and that it is narrowly drawn to achieve that end," 43 Perhaps most likely, however, the Court may hold Widmar applicable only in part and thus adopt an intermediate approach. For example, the Court might hold that local authorities at their discretion may either exclude religious organizations from public schools or permit them to operate on an equal basis with nonreligious organizations. That is, neither the exclusion nor the equal inclusion of such organizations would be unconstitutional. Alternatively, the Court might permit student-initiated religious organizations to operate in the public schools,' but only in accord with special regulations governing the nature, timing, and location of their activities to reduce the dangers of "establishment." '1 44 In short, the law on these questions is currently in flux. This is no time to amend the Constitution.
Finally, it should be emphasized that neither Engel nor Schempp prohibits the study of religion in the public schools. To the contrary, as the Court observed in Schempp, "one's education is not complete without a study of comparative religion or the history of religion and its relationship to the advancement of civiliza-tion," and the "study of the Bible or of religion, when presented objectively as part of a secular program of education," may "be effected consistently with the First Amendment. ' 145 Thus, with no embarrassment from the establishment clause, public schools may explore the religious and ethical values that illuminate the purposes of our democratic society. It is through this process, and not through the repetitive recitation of a government sponsored prayer, that we will achieve true moral education.
146
CONCLUSION
Whatever legitimate ends the proposed amendment seeks to achieve are already attainable through other more reasonable and more effective means. There is simply no sufficient justification to invoke the solemn processes of constitutional amendment. The proposed amendment is inconsistent with our contemporary constitutional jurisprudence, it is unsound as a matter of policy, and it is unnecessary to achieve its most central objectives. It should not be enacted. 
